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Hearing conducted August 7, 2003, before Administrative Law Judge Richard B. Calaway in
Malvern, Hot Spring County, Arkansas, with

Mr. Greg Giles, Attorney at Law, Texarkana, Arkansas, appearing for the claimant and

Mr. Joseph E. Kilpatrick, Jr., Attorney at Law, Little Rock, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over the claimant’s request for additional benefits for temporary total

disability, medical expenses, and permanent disability, as a result of an admittedly compensable neck

injury.

The claimant contended that he should receive additional temporary total disability benefits

from the date such benefits were terminated, June 14, 2002, until the end of the healing period,

July 1, 2002.  He further contended that he has been rendered permanently totally disabled as a result

of his compensable injury or has sustained wage loss disability substantially in excess of his

anatomical impairment of 15% to the body as a whole.  He also contended that he should be awarded

a hospital bed as prescribed by his surgeon, Dr. Anthony Russell, and the expenses of his care by

Dr. Raker and Dr. Safman.  An attorney’s fee for controversion was also requested.  Other possible
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issues were reserved.  Among the reserved issues is the question of compensability of the claimant’s

low back condition.

The respondents contended that the temporary total disability benefits requested by the

claimant is the result of his second surgery which is not related to his compensable injury, according

to the subsequent testimony of Dr. Russell.  They further contended that the claimant’s permanent

disability does not exceed his anatomical impairment now 15% to the body as a whole; and that he

has not been rendered permanently totally disabled, especially in light of the minimal restrictions

imposed by Dr. Russell; and that he has not sustained wage loss disability exceeding the level of his

anatomical impairment.   They further contended that although they voluntarily paid for the second

surgery and did not controvert it, they now believe that the second surgery was unrelated to the

compensable injury.  Consequently, they also contended that because the second surgery was not

related to the compensable injury, no disability or impairment associated with it should be

considered in assessing the claimant’s wage loss disability. 

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times including September 10, 1999; the claimant sustained a compensable

injury to his neck on that date; his average weekly wage was $533.48; and Dr. Anthony Russell
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performed surgery at C3-4 January 19, 2001, and additional surgery at C5-6 on December 10, 2001,

after which he assessed the claimant’s impairment at 15% to the body as a whole.

3. The preponderance of the evidence shows that the claimant remained in his healing

period and was totally incapacitated to earn wages, so that he is entitled to temporary total disability

benefits, from the date such benefits were terminated in June, 2002, until the end of his healing

period, July 1, 2002, when he was released by Dr. Anthony E. Russell.

4. The preponderance of the evidence shows that as a result of his compensable injury

the claimant sustained permanent disability in a total amount equal to 35% to the body as a whole

and consisting of permanent anatomical impairment of 10% to the body as a whole together with

wage loss disability in an additional amount equal to 25% to the body as a whole.

5. The preponderance of the evidence fails to show that a hospital bed is reasonably

necessary in connection with the claimant’s compensable injury.

6. The preponderance of the evidence shows that the claimant’s care by Dr. Raker and

Dr. Safman, including the MRI scan of the claimant’s low back, was rendered pursuant to valid

referrals and was reasonably necessary in connection with the claimant’s compensable injury, so that

it is the responsibility of the respondents.

7. Except for benefits previously voluntarily paid or accepted as compensable, the

respondents have controverted the payment of benefits hereinafter awarded and the claimant’s

attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-half by the claimant

and one-half by the respondents.



4

DISCUSSION

On September 10, 1999, the claimant injured his neck during his employment as a laborer

for Jensen Construction Company when a tree he was cutting with a chainsaw fell and knocked him

off the 5 or 6 foot ladder he was working from.  He does not remember what happened next, except

that “everything just went black” and, when he opened his eyes, he had fallen backwards landing on

his neck on rip-rap rocks. 

After the injury, the claimant sought medical care at the local emergency room and was later

treated by a chiropractor as well as medical doctors from time to time.  However, he continued to

work on construction projects for the employer although he was experiencing what he described as

a lot of neck pain radiating down through his arms and down to his legs.  Tr. at 20.  

In January, 2001, he came under the care of North Little Rock neurosurgeon Dr. Anthony E.

Russell who had him undergo a CT scan and myelogram on January 4 and then performed surgery,

an anterior cervical diskectomy and fusion at C3-4, on January 19, 2001.  The related operative

report appears at pages 27 and 28 of Claimant’s Exhibit 1, although not listed in the Table of

Contents.

Following the surgery, Dr. Russell saw the claimant February 8, 2001, and noted that he still

had some pain in his neck but was certainly improved over where he had been previously.  However,

by March 1, 2001, Dr. Russell’s note indicated that, unfortunately, about a week earlier, the claimant

noted the onset of pain in his neck with radiation to his shoulders.  After a followup MRI scan,

Dr. Russell saw the claimant April 5, 2001, and stated that apparently he had failed to respond to the

surgical procedure.
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The claimant was then examined by Dr. Reginald J. Rutherford who opined that his

examination and an EMG study and cervical myelogram and CT scan demonstrated amputation of

the C6 nerve root bilaterally and spinal stenosis with potential spinal cord impingement.  He

recommended followup with Dr. Russell for consideration of surgical decompression of the nerve

roots and spinal cord at the C5-6 level.

When the claimant returned to Dr. Russell he was treated conservatively and in July he was

examined by neurosurgeon Dr. Jim J. Moore.  In his report, Dr. Moore indicated that although the

claimant did indeed have some electromyographic changes, he was not sure additional surgery would

necessarily offer sufficient benefits, and he recommended additional conservative care, including a

home cervical traction device, a TENS Unit, epidural steroid injection therapy, and medication.

However, after receiving epidural steroid injections  from Dr. Sunder Krishnan, the claimant reported

to Dr. Moore that it made him feel bad and did not offer him any resolution of his ongoing

complaints of pain.  In October, he reported to Dr. Moore that he was not benefitting from the TENS

Unit or medication and that his pain persisted.  On October 4, 2001, Dr. Rutherford saw the claimant

and noted that the EMG was repeated and continued to demonstrate active denervation C6

distribution both upper extremities, which correlated with the claimant’s symptoms and prior

imaging studies.  He suggested that the claimant might consider surgery or accept his current

situation as stable and yielding a 15% total body impairment according to the 4th edition of the

AMA Guidelines.

Eventually, on December 10, 2001, Dr. Russell did perform additional surgery, a C5-6

anterior cervical diskectomy and fusion.  The operative report appears at page 77 of the Claimant’s

Exhibit.  On January 28, 2002, Dr. Russell wrote that the claimant continued to have quite a bit of
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pain, numbness, and tingling extending into his upper extremities and that it was doubtful that he

will be able to return to gainful employment.  He stated that he had encouraged the claimant to look

into his options regarding long term disability verses retirement.  He cautioned that it was almost a

certainty that the claimant would require “further interventions” should he continue to engage in

heavy physical activity.  The claimant continued to see Dr. Russell who wrote on July 1, 2002, that

he had nothing else to offer him from a treatment standpoint but would continue to prescribe

medication as needed.  He further stated that at that time he would release the claimant with no

routine or surgical followup, but considered him to be totally disabled based on his previous surgical

procedures and his subjective continuing pain.

The claimant testified that when Dr. Russell released him, he was not ready to go back to

work because of pain in his neck radiating down to his lower back and that he did not hear from

Jensen Construction with any job offer.  He continued to take medication and filed for and received

Social Security Disability Benefits.  He stated that because his medication was running out his pain

got a little worse and he sought care at the emergency room of Wadley Regional Medical Center in

Texarkana in January, 2003.  Previously, in January, 2002, the claimant had received a hospital bed

for a rental period of about two months, in order to help him get out of bed without straining his neck

and shoulders.  Thereafter, following his treatment at the emergency room in January, 2003, he

called Dr. Russell’s office and a prescription for a hospital bed was sent by facsimile transmission

to the claimant’s attorney.  However, the respondents declined to honor this request.

The claimant continued his treatment locally with Dr. James Raker, a chiropractor, pursuant

to a referral from Dr. Russell dated February 14, 2003, and found in the record at page 146 of the

Claimant’s Exhibit.  Dr. Raker, in turn, referred the claimant to Dr. Bruce L. Safman for pain
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management and, apparently, to monitor his medication.  In a note dated May 21, 2003, Dr. Safman

confirmed that Dr. Raker was the claimant’s primary treating doctor although he had consulted

Dr. Safman.  Apparently, Dr. Safman, a Little Rock physician, made himself available periodically

in Texarkana.  

The claimant has requested benefits as stated above.  Some confusion may have arisen as to

entitlement to additional benefits due to the difference in the statutory provisions relating to

entitlement to medical care and the more exacting requirements relating to entitlement to benefits

for permanent disability.  Thus, although the preponderance of the evidence shows that the

claimant’s second surgery was reasonably necessary in connection with his compensable injury, the

Act will not allow the pre-existing condition of the claimant’s neck to be the basis of an award of

permanent disability benefits.

For example, to receive benefits for permanent disability, the claimant must first show the

existence of compensable permanent impairment, Wal-Mart Stores, Inc. v. McConnell, 340 Ark. 475

(2000), and also that the compensable injury was the major cause of any disability or impairment.

Ark. Code Ann. §11-9-102(4)(F).  Moreover, any determination of the existence or extent of physical

impairment must be supported by objective and measurable physical or mental findings.  Ark. Code

Ann. §11-9-704(c).  On the other hand, as here, once a compensable injury has been established, the

prerequisites for an award of permanent disability benefits have no application to the issue of

medical services, which are governed by a separate section of the Act.  Thus, Ark. Code Ann. §11-9-

508 simply requires the employer promptly to provide such medical and related services as may be

“reasonably necessary in connection with” the compensable injury.  It is also generally settled law

that the employer takes the claimant as he finds him.  
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Here, Dr. Russell testified in his deposition of December 20, 2002, that the surgery in

December, 2002, at C5-6 was not related to the claimant’s workers’ compensation accident but

addressed a bone spur at that level which had appeared on an MRI scan.  However, the record shows

that the claimant’s pre-existing condition did not require surgery until after he had fallen during his

employment from the ladder onto rip-rap rocks, injuring his neck and developing debilitating

symptoms which did not respond to conservative care so that surgery became necessary to address

the problem, including the underlying pre-existing pathology. For medical services to be reasonably

necessary in connection with a compensable injury, it is not necessary that the injury be the major

cause of the need for treatment or the major cause of the pathology surgically addressed.

Similarly, the continuing care, including the lumbar MRI scan, provided by Dr. Raker and

Dr. Safman was reasonably necessary for the claimant’s continuing symptoms related to his

compensable injury.  On June 4, 2003, Dr. Safman noted that a MRI of the lumbar spine may be

helpful to make sure there was not additional pathology present that was not explored initially,

noting that the patient reported that he had lumbar pain from the inception but thought that it was

“referred from the cervical spine, which is a possibility as well.”  Thus, since according to

Dr. Safman, the low back pain may have been referred from the cervical spine injury, the lumbar

spine MRI was also reasonably necessary in connection with the claimant’s compensable injury.

On the other hand, because of the pre-existing nature of the claimant’s cervical spine

pathology and the requirements of the statute, the claimant’s compensable permanent anatomical

impairment is 10% to the body as a whole, consistent with the deposition testimony of his surgeon,

Dr. Russell, although the respondents have accepted responsibility for 15%.  Dr. Russell also

testified that the claimant should not do overhead work or any kind of work that involves repeated
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flexion and extension of his neck.  He further recommended a 50-pound lifting restriction and that

the claimant not engage in using a jackhammer, crawling, or working suspended in a harness.  He

specifically stated that the claimant would be “limited” in doing concrete finishing work.  However,

in his deposition, Dr. Russell testified that, while the claimant would not be clearly suited for certain

jobs, he could return to “most work”.  Dep. at 12.

At the hearing, the claimant, 43 years of age with a ninth grade education, testified that after

his surgery he had not tried to go back to work (except for a couple of weeks) because of pain and

the medication he was taking.  Tr. at 50.  On the other hand, he had worked regularly from the time

of his injury in September, 1999, until his surgery in January, 2001.  Thereafter, he attempted to

return to work but was only able to do so for about two weeks.  No vocational rehabilitation has been

offered him and he felt that his medication “probably would ‘render’  ” him from doing that.  Tr. at

62.  His testimony indicated that he was motivated to return to work because sometimes his family

had to do without and he hated to see that happen.  He stated that he was using a cane for balance

control and that he was limited in his personal activities.  For example, he does not drive, hunt, or

fish, and does little around the house.  He stated that the employer has not offered him jobs and that

he did not think he could return to a job in construction.  This is consistent with the limitations

described by Dr. Russell.  The claimant also testified that he needed the hospital bed at one time but

now had an extended mattress and did not think the hospital bed would be any use. 

The record demonstrates that the claimant will not likely return to heavy physical labor of

the nature performed for this employer.  However, the preponderance of the evidence does not show

that the claimant is precluded from attempting lighter employment not involving overhead work or

flexion and extension of his neck, especially if sedentary in nature.  Thus, based on the record as a
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whole and considering the medical evidence, the claimant’s age, education, and other matters

affecting his level of his disability, Glass v. Edens, 233 Ark. 786 (1961), it appears that he has

suffered permanent disability as stated above.  It further appears that the claimant’s surgery and

continuing medical care have been reasonably necessary in connection with his compensable injury,

although, according to the claimant’s testimony, the hospital bed is no longer needed.

At the conclusion of the hearing, there was a discussion about the status of the claimant’s

back condition and claimant’s counsel proposed to reserve the issue for another day.  It was ruled

that the issue of compensability of the claimant’s low back condition would be considered, over the

objection of the respondents.  However, a review of the record shows that the issue was not

discussed during the prehearing process, the record was not fully developed concerning it, and

resolution of the issue is not necessary to address the matters currently in dispute.  Therefore, the

compensability of the claimant’s low back condition will not be considered at this time and the issue

will be considered one reserved for a future date.

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.
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Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


